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Three New Social Security Rulings Issued
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On October 2, 2018, SSA issued three new Social Security Rulings (SSRs) 
applicable to both Title II and Title XVI claims.  See 83 Fed. Reg. 49613; 83 Fed. 
Reg. 49616; 83 Fed. Reg. 49621.

Two of the SSRs, SSR 18-01p and SSR 18-02p, together completely rescind and 
replace SSR 83-20, “Onset of Disability,” and clarify how SSA determines the 
established onset date (EOD) in disability and blindness claims, respectively, 
under the Social Security Act (the Act).  Both SSR 18-01p and SSR 18-02p became 
“applicable” on October 2, 2018.

SSR 18-01p specifically addresses how SSA determines the EOD in claims involving 
“traumatic, nontraumatic, and exacerbating and remitting impairments… [as well 
as] special considerations related to the EOD, such as work activity and previously 
adjudicated periods.”  It also clarifies that an ALJ is not required to call upon a 
medical expert (ME) to assist with inferring the claimant’s EOD.  SSR 18-01p 
starts by explaining that because entitlement to disability benefits/payments also 
depends on nonmedical requirements, “the EOD may be later than the date the 
claimant first met the definition of disability,” which, in some cases, means that 
claimants found to be disabled may never receive any monetary benefits and/or 

The Senate Committee on Finance held a hearing to consider the nomination of 
Andrew Saul to be Commissioner of SSA on October 2, 2018. The hearing only 
considered his nomination through the term expiring on January 19, 2019 despite 
the fact that he was nominated for both the remainder of the current term and 
the following six-year term. 

Chairman Hatch (R-UT) opened the hearing by discussing the importance of 
SSA having a confirmed commissioner, which has not been the case since 2013. 
Chairman Hatch specifically mentioned the disability appeals backlog and the 
need for a confirmed commissioner to address this issue. He explained that the 
reason that the committee was not taking up the nomination for the six-year term 
following the term that expires on January 19, 2019 is senate procedure and not 
because of any concerns regarding Mr. Saul’s qualifications. Sen. Hatch stressed 
that it would be inappropriate for the current congress to make a decision that 
would bind the future congress. 

Ranking Member Wyden’s (D-OR) opening statement highlighted the importance 
of Social Security to millions of Americans, especially in light of low wage growth 
and the inability of many to save for retirement due to economic conditions. 
Sen. Wyden stressed how important Social Security is to women who generally 

https://www.gpo.gov/fdsys/pkg/FR-2018-10-02/pdf/2018-21368.pdf
https://www.gpo.gov/fdsys/pkg/FR-2018-10-02/pdf/2018-21359.pdf
https://www.gpo.gov/fdsys/pkg/FR-2018-10-02/pdf/2018-21359.pdf
https://www.gpo.gov/fdsys/pkg/FR-2018-10-02/pdf/2018-21369.pdf
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 Contacting NOSSCR
Have questions? In addition to the telephone and 
the mail, keep in mind that you can reach us by 
e-mail at nosscr@nosscr.org or fax at 201-567-1542. 
We are often able to respond most quickly to your 
written requests, whether sent by fax, e-mail or 
regular mail.  If you send an e-mail, please complete 
the “subject” line. We are here to be of service to you.

Mission Statement
The mission of NOSSCR is to advocate for 
improvements in Social Security disability 
programs and to ensure that individals with 
disabilities applying for Social Security 
Disability and SSI benefits have access to 
quality representation and receive fair decisions.

The Social Security Forum® is a monthly publication of the National Organization of Social Security Claimants’ Representatives.  
Copyright © 2018, NOSSCR.  All rights reserved.  ISSN 0735-3812.  The articles appearing in the FORUM do not necessarily 
reflect the opinions of N.O.S.S.C.R. Their accuracy and content are the responsibility of the individual writer.
National Organization of  Social Security Claimants’ Representatives, 560 Sylvan Avenue, Suite 2200, Englewood Cliffs, NJ  07632
Telephone:  201-567-4228, FAX:  201-567-1542, email: nosscr@nosscr.org, Web Page: www.NOSSCR.org;
Facebook:  www.facebook.com/nosscr.org; Twitter:  @NOSSCRNews
John Driskill, Esq., President, JMDriskill@morganweisbrod.com; Barbara Silverstone, Executive Director, nosscr@nosscr.org
NOSSCR Government Affairs Office, 1025 Connecticut Ave., N.W., Suite 709, Washington, D.C.  20036
Telephone: 202-457-7775; FAX: 202-457-7773, Lisa Ekman, Director

Listings/Grids Subscribers:

No updates have been sent since the last issue of the 
NOSSCR Forum. To subscribe to NOSSCR’s Manual 
of Listings and Grids, please visit https://www.
nosscr.org/listings-impairments-grids-manual.

NOSSCR News

continued on page 3

NOSSCR’S FALL CONFERENCE
Almost 800 representatives attended NOSSCR’s 
recent conference in San Francisco and had the 
opportunity to learn from experts in the field, 
hear from SSA officials, discuss products with 25 
exhibitors, and mingle with old and new friends. 
Visit our library of photos here. The attendees 
included representatives from 47 states, plus DC 
and Puerto Rico. Almost half of those who attended 
are NOSSCR sustaining members, taking full 
advantage of the substantial discounts offered to 
this membership category. Special thanks to the 
60 speakers who shared their knowledge with 
others to enhance this practice area for all. We 
were thrilled to see you all there! If you attended 
the conference and have not already done so, please 

visit our conference app to complete the evaluations 
and review questions and answers for each session.

UPCOMING CONFERENCES
Look for a new conference format for 2019! In 
June, we will meet in Washington, D.C. for a 
Supreme Court Admission (limited availability, 
advance application required), advocacy on Hill 
Day (appointments will be scheduled for those who 
register in advance), and 6 – 8 CLE sessions focusing 
on medical issues.

In September, we will celebrate NOSSCR’s 40th 
anniversary in New Orleans. This will be a gala 
conference celebration honoring NOSSCR’s 40 
years of advocating for improvements in the Social 
Security disability programs and ensuring that 
individuals with disabilities applying for Social 
Security Disability and SSI benefits have access 
to highly qualified representation and receive fair 
decisions.

Many NOSSCR members also organize local or 
regional seminars. NOSSCR is not involved in 
planning these local seminars. There has been 
some misunderstanding about whether NOSSCR 
will be organizing seminars in each circuit. 
NOSSCR organizes, and receives revenue from, 
only the national conferences listed on our webpage 
(2019: DC and New Orleans; 2020: Chicago; 
2021: Washington, D.C.; 2022: Austin, TX). For 
information about any local seminars, please contact 
your Board representative(s).

VOTE!
November 6 is the midterm elections. The entire 
House of Representatives and 35 Senate seats will 
be contested. We encourage you and your clients 
to vote for candidates who will support leadership 
that supports Social Security. To find out where 
the candidates on your ballot stand on Social 
Security, visit https://www.vote411.org/ballot to see 
personalized information based on your address. 
Every vote matters!

mailto:nosscr%40nosscr.org?subject=
https://www.nosscr.org/listings-impairments-grids-manual
https://www.nosscr.org/listings-impairments-grids-manual
https://www.facebook.com/pg/nosscr.org/photos/?tab=album&album_id=2069229783121752
https://nosscr.org/membership-types-eligibility
https://nosscr.cnf.io/
https://www.vote411.org/ballot
mailto:nosscr@nosscr.org
http://www.NOSSCR.org
http://www.facebook.com/nosscr.org
mailto:JMDriskill@morganweisbrod.com
mailto:nosscr@nosscr.org
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NOSSCR News
continued from page 2

Letter to the Editor

I just finished reading Jim Brown’s article in the 
September 2018 NOSSCR Forum.  I have always 
been impressed with NOSSCR and proud to be a 
member.  If you could see me now, I am sitting 
up straight in front of my laptop, chest out, eyes 
fixed straight into the horizon, ready to take on my 
day as a Social Security legal representative and 
PROUDER than ever to be in this field, battling 
alongside other NOSSCR members!

Thank you for including this article in our monthly 
newsletter.  Some of us need to learn of past battles 
so we can step up with greater strength as the next 
generation of proud SS practitioners. 

Thank you to NOSSCR and to Barbara for always 
being available for me as a practitioner when I 
have been “stuck” on something, and for keeping 
NOSSCR current and growing.  We are needed 
more than ever.  

Mariam Alexanian Lavoie, Esq.
Warwick, RI

DID YOU KNOW?
One of the services NOSSCR provides is summaries 
of published cases from the district and circuit 
courts. These case summaries are organized by 
circuit and by topic, helping you to find support for 
your arguments at both the court and administrative 
levels. We include a few samples in each forum, but 
invite you to purchase all summaries from your 
circuit at our online store. 

NOSSCR’s BOARD OF DIRECTORS
We thank NOSSCR’s out-going Board President 
Janna Lowenstein for her leadership in 2017-2018, 
and welcome John Driskell as Board President for 
the 2018-2019 term. The officers for this year also 
include Alan Polonsky, Vice President; Cliff Farrell, 
Secretary; and George Piemonte, Treasurer. This 
year’s delegates from the Council of Past Presidents 
are Janna Lowenstein, Dan Emery, Cynthia 
Berger, Tim Cuddigan, and Angela Davis-Morris. 
We also thank outgoing Board representatives for 
their service to NOSSCR: D. Lance Tillinghast (1st 
Circuit), Michael Sullivan (6th Circuit), Debra Irish 
(9th Circuit), and Timothy White (10th Circuit). The 
2018-2019 Board is listed on page 10.

NOSSCR’s Board of Directors meets twice a year 
to establish policy and procedure for NOSSCR. At 
the Board meetings held on October 17 and 18, the 
Board’s actions included the following motions:
• To reduce the size and cost of NOSSCR’s main 

office;
• To authorize NOSSCR to hire a lobbyist when 

necessary to fight for certain, specified fee 
related issues, as needed;

• To extend NOSSCR’s Executive Director’s 
employment contract;

• To create a mentorship committee that will 
establish and run a mentorship program for 
new practitioners;

• To direct NOSSCR’s finance committee to meet 
at least quarterly;

• To direct that the strategic plan subgroup on 
education be directed to review content, quality 
and provisions of CLE ;

• To  accept  the  exhib i tor  committee ’ s 
recommendation that to be an exhibitor at a 
NOSSCR conference the company must be an 
established company or organization or credible 

start-up (as evidenced by a webpage, history of 
providing services, or references) that provides 
services that benefit the practice of Social 
Security law. 

MARK YOUR CALENDARS
Supreme Court Oral Argument. Culbertson v. 
Berryhill, No. 17-773 - November 7, 11 am.
Supreme Court Oral Argument. Biestek v. 
Berryhill, No. 17-1184 - December 4, 10 am.
Washington Webinar – December 18, 2018
NOSSCR’s Supreme Court Admission Day, Hill 
visit day and CLE sessions June 17 – 19, 2019.  
Stay tuned for details.
NOSSCR’s 40th Anniversary conference - New 
Orleans, LA. September 11 – 14, 2019

Check our online calendar often to stay up to date.

https://members.nosscr.org/storesearch.aspx
https://members.nosscr.org/calendar.aspx
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2019 COLA Announced
In a press release issued on October 11, SSA 
announced a 2.8% cost-of-living adjustment (COLA) 
for 2019. The Federal Register notice about the 
COLA and the Average Wage Index is available at 
83 Fed. Reg. 53702 (October 24, 2018). 

According to a fact sheet about the changes, the 
COLA means that the average Title II disability 
benefit will be increased by $34 per month, from 
$1,200 to $1,234.  For SSI recipients, the federal 
SSI maximum of $750 per month for individuals 
and $1,125 per month for couples will increase to 
$771 per month and $1,157 per month, respectively.  
Notably, the SSI resource limits will remain the 
same as they have been since 1984: $2,000 for 
individuals and $3,000 for couples.  

Another important change occurring in January 
2019 is the increased substantial gainful activity 
(SGA) threshold: from $1,180 per month for the 

Representative Payee Regulations Proposed
SSA has proposed regulations on specific criminal 
convictions that would limit a person’s ability 
to serve as a representative payee. The Notice 
of Proposed Rulemaking, which was published 
on October 11, 2018 at 83 Fed. Reg. 51400, is in 
response to the Strengthening Protections for Social 
Security Beneficiaries Act of 2018, which became 
law in April. Section 202 of that law requires SSA to 
conduct criminal background checks on most people 
applying to become payees, and repeat these checks 
every five years. 

The law also requires SSA to consider whether 
people with certain felony convictions can serve 
as a payee. The proposed regulations list the 
preclusive felony convictions as human trafficking, 
false imprisonment, kidnapping, rape and sexual 
assault, first-degree homicide, robbery, fraud to 
obtain access to government assistance, fraud by 
scheme, theft of government funds or property, 
abuse or neglect, forgery, identity theft, or attempt 
or conspiracy to commit any of these offenses.

Under the proposed rule, most people with such 
convictions will not be able to serve as payees. But 
if the person falls into one of the below categories, 
then SSA will not consider the conviction as an 
absolute bar and instead will weigh the conviction 

along with other factors to determine which person 
would best serve the beneficiary as a payee: 

• The custodial parent of the minor child 
beneficiary the representative payee 
applicant seeks to serve; 

• The custodial parent of the disabled 
beneficiary the representative payee 
applicant seeks to serve if the beneficiary’s 
disability began before the beneficiary 
attained age 22; 

• The custodial spouse, custodial grandparent 
of a minor child, or custodial court-appointed 
legal guardian of the beneficiary the 
representative payee applicant seeks to 
serve;

• The parent who was previously the 
representative payee for his or her minor 
child who since turned age 18 and continued 
to be eligible for benefits;

• A representative payee applicant who 
received a Presidential or gubernatorial 
pardon for the conviction. 

The proposed rule would apply to SSI, Title II, 
and Special Veterans Benefits. Comments on the 
proposed rule can be submitted at regulations.
gov until November 13, using docket number SSA-
2015-0006.

non-blind to $1,220 per month and from $1,970 per 
month for the blind to $2,040 per month.  The Trial 
Work Period (TWP) threshold will increase from 
$850 per month to $880 per month.  

The increase in average wages will cause the 
maximum amount of earnings subject to the Social 
Security tax to increase from $128,700 to $132,900.  
The most an employee could pay in Social Security 
taxes in 2019 is $8,239.80. 

Because of the 2.8% cost-of-living increase, the 
maximum user fee assessed to representatives 
who receive direct fee payments from SSA will also 
increase from $93 to $95 beginning in December 
2018.

The changes to Medicare premiums for 2019 has not 
yet been announced, but will be available at www.
medicare.gov once declared.

https://www.ssa.gov/news/press/factsheets/colafacts2019.pdf
https://www.federalregister.gov/documents/2018/10/11/2018-22168/prohibiting-persons-with-certain-criminal-convictions-from-serving-as-representative-payees
https://www.federalregister.gov/documents/2018/10/11/2018-22168/prohibiting-persons-with-certain-criminal-convictions-from-serving-as-representative-payees
http://www.regulations.gov
http://www.regulations.gov
http://www.medicare.gov
http://www.medicare.gov
https://www.congress.gov/bill/115th-congress/house-bill/4547/text#toc-H0F5130049FE74E8C93AEE3E5C0734605
https://www.ssa.gov/news/press/releases/2018/#10-2018-1
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What We Learned at NOSSCR’s Fall Disability Law Conference
NOSSCR’s Fall Disability Law Conference was held 
in San Francisco, California from October 17-20, 
2018.  We were pleased to see almost 800 of you 
there!  This conference offered a variety of sessions 
on different disability-related topics.  Here, we 
highlight two sessions that summarized significant, 
yet unrelated, updates in the Social Security 
disability practice.  Please note that we provided 
the SSA officials who spoke at the Welcoming 
General Session with your questions taken from 
the conferences i/o app and will share their written 
responses, once received, in a separate article in a 
future newsletter.  

Supreme Court Update

The speakers discussed four notable cases impacting 
SSA’s adjudicative process that have been brought 
before, or decided by, the Supreme Court within 
the last year: Lucia v. SEC, Culbertson v. Berryhill, 
Biestek v. Berryhill, and Smith v. Berryhill. 

The first, Lucia, was decided by the Court on June 
21, 2018 and held that ALJs at the Securities and 
Exchange Commission (SEC) must be appointed in 
a manner consistent with the Appointments Clause 
of the U.S. Constitution and the way in which the 
SEC previously hired/appointed its ALJs was not 
constitutional. 

Although this case initially had no direct impact 
on SSA, President Trump issued an Executive 
Order Excepting Administrative Law Judges 
from the Competitive Service on July 10, 2018, 
which expanded the holding in Lucia to ALJs at 
all agencies, including SSA. The speakers noted 
that there has not been much public information 
provided by SSA on how it is handling Appointments 
Clause challenges made against its ALJs, outside 
of announcing that Acting Commissioner Nancy 
Berryhill ratified the appointments of all current 
ALJs on July 16, 2018, which was declared in an 
Emergency Message, EM-18003 REV 2, issued by 
the agency that also contained vague instructions 
on how it is documenting such challenges, both pre- 
and post-ratification date. Notably, as the speakers 
discussed, whether Acting Commissioner Berryhill’s 
ratification was sufficient (e.g. whether an acting 
commissioner has this authority) is unknown at 
this time and is an issue for the courts to decide.

The second case, Culbertson, seeks to resolve 
discrepancies among the circuit courts on how 
attorney fees are calculated when lawyers successfully 
represent claimants seeking Social Security 
disability benefits at both the administrative and 
court levels (basically, whether there is a cumulative 
25% cap on 406(a) and 406(b) fees). Both parties 
are now on the same side; NOSSCR submitted an 
informational amicus brief in support of neither 
party. Although both parties now agree, the Court 
must still resolve the split among the circuits. Oral 
arguments in Culbertson are scheduled to be heard 
on November 7, 2018.

The third Supreme Court case, Biestek, asks 
whether a vocational expert’s (VE) testimony can 
constitute substantial evidence of “other work” at 
step five of the sequential evaluation process when 
the VE fails to provide the underlying data on which 
that testimony is premised upon the applicant’s 
request. The speakers mentioned that SSA issued 
a new VE handbook in the midst of the Biestek 
decision that instructs VEs to be prepared to cite 
the sources they relied upon in their testimony (“At 
all hearings, you should be prepared to cite, explain, 
and furnish any sources that you rely on to support 
your testimony.”). 

According to the speakers, a lot of the argument in 
this case focuses on Richardson v. Perales, 402 U.S. 
389 (1971), in which the Court held that written 
reports by examining physicians could constitute 
substantial evidence to support a finding of “not 
disabled,” despite their hearsay character and 
the presence of opposing direct medical testimony 
when the claimant had not exercised his right to 
subpoena the examining/reporting physicians for 
cross-examination. Applying the rule from Perales, 
the speakers believe that VEs should be required to 
provide the underlying data and sources on which 
their testimony is based upon request. 

The speakers explained that in its brief, SSA is trying 
to argue to the Court that there is a presumption 
of reliability in VE testimony. However, NOSSCR 
submitted an amicus brief in support of the 
petitioner/claimant, which, notably, was authored 
by the speakers, arguing that VE testimony is 
not inherently reliable. Per the speakers, another 
hurdle to overcome is the alleged burden such 

continued on page 6
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SSA Moves Forward With Reinstating Reconsideration Despite 
Congressional Concern

SSA is moving forward with plans to reinstate 
reconsideration in the 10 “prototype” states. 
Reconsideration would be re-introduced in the 
first states in early 2019, with all states having 
reconsideration in the next several years.  

SSA began an experiment redesigning the initial 
stages of the disability adjudication process in 
the late 1990s. As part of that experiment, the 
reconsideration step was eliminated in Alabama, 
Alaska, California (Los Angeles North and Los 
Angeles West Branches), Colorado, Louisiana, 
Michigan, Missouri, New Hampshire, New York, 
and Pennsylvania. Although most of the other 
parts of that experiment were previously repealed 
(e.g. single decisionmaker, client interviews), 
disability claimants in those states still do not have 
a reconsideration step to their adjudication process 
and can request a hearing before an administrative 
law judge (ALJ) immediately after receiving an 
initial denial. 

NOSSCR has long supported eliminating the 
reconsideration step of the disability adjudication 
process and devoting the resources currently used 
for reconsideration to improve decision making 
at the initial level. NOSSCR has been working 
closely with Congress to oppose SSA’s current plan 
to reinstate reconsideration and has been very 
actively supporting and advocating for a number 
of Congressional efforts to discourage SSA from 
moving forward.  All the members (Democratic and 
Republican) of the Social Security Subcommittee 
of the House Ways and Means Committee sent a 
letter to SSA expressing opposition to the agency’s 
reconsideration plan the day after the subcommittee 
held a hearing on Examining Changes to Social 
Security’s Disability Appeals Process. NOSSCR 
Government Affairs Director Lisa Ekman testified 
at the hearing strongly opposing the agency’s 
planned change. 

NOSSCR staff worked closely with Senator Bob 
Casey’s (D-PA) office to get Senators in all of 
the prototype states to sign on to a letter to SSA 
opposing the change. Thank you to all NOSSCR 
members who reached out to their senators to 
encourage them to sign on to the letter. A bipartisan 
group of Senators from the prototype states sent a 
letter to SSA opposing the change on September 6. 

NOSSCR also worked closely with Democrats in 
the House to get signatures on to a Democratic 
delegation letter from representatives in prototype 
states to SSA. The final letter was sent to SSA 
on September 14, 2018 and was signed by 48 
Representatives from every affected state. The letter 
expressed opposition to SSA’s reinstatement of the 
reconsideration step and called for improvements 
to the process that would assist applicants in every 
state instead.

Finally, NOSSCR worked with staff in both the 
House and Senate attempting to get language 
included in the FY 2019 Labor-HHS appropriations 
bill to prohibit SSA from moving forward with 
reinstating reconsideration. Although Senator 
Casey introduced an amendment to the Senate bill 
that was cosponsored by Senator Murkowski, the 
amendment was not ultimately considered. 

Despite this bipartisan opposition to its plans, SSA 
is moving forward with reinstating reconsideration 
and state disability determination service (DDS) 
agencies are already beginning the process to hire 
additional staff to adjudicate reconsiderations. 
NOSSCR is continuing to advocate against this 
change and for improvements to initial decisions 
to ensure that SSA makes the correct decision as 
early as possible in the process. 

a requirement could impose on the agency: SSA 
will assert that it will be unduly burdensome for 
the agency if VEs are required to turn over their 
data and sources on demand. In anticipation of 
this argument, NOSSCR’s amicus brief focused on 
the fact that this has already been the rule in the 
Seventh Circuit, and there is nothing different in 
the processing times, etc. within that circuit and no 
evidence that this issue is blocking up the courts 
either. Oral arguments in Biestek are scheduled to 
be heard on December 4, 2018.

The Court has not yet decided whether to hear 
the fourth case, Smith v. Berryhill, which was 
distributed for conference on October 26, 2018 
(notably, this case did not appear on the Court’s 

What We Learned at NOSSCR’s Fall 
Disability Law Conference

continued from page 5

continued on page 30

https://waysandmeansforms.house.gov/uploadedfiles/csj_jl_ss_sc_to_acoss_reconsideration.pdf
https://waysandmeans.house.gov/event/hearing-on-examining-changes-to-social-securitys-disability-appeals-process/
https://waysandmeans.house.gov/wp-content/uploads/2018/07/Ekman-Testimony.pdf
https://www.aging.senate.gov/imo/media/doc/SSAReconsiderationLtr--Accessible09-06-18.pdf
https://www.aging.senate.gov/imo/media/doc/SSAReconsiderationLtr--Accessible09-06-18.pdf
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continued on page 9

earn less than men doing the same jobs, making 
it harder to save and resulting in women having 
half the retirement savings that men. Sen. Wyden 
addressed the health of the Social Security Trust 
Funds and indicated that Social Security should 
not be cut. He talked about the disability backlog 
and the nearly one million people waiting nearly 
600 days for ALJ hearings. He praised the recent 
funding increases to SSA and argued that we need 
to see the results. Ranking Member Wyden also 
discussed the improvements and modernization in 
information technology and SSA’s recent progress 
in this area. He indicated that having a confirmed 
commissioner is important for many reasons but 
stressed the ability of the agency to have a long-term 
vision and to hire outside experts for vital roles like 
the head of the Information Technology component. 

Mr. Saul also started his remarks by stressing the 
importance of the Social Security programs to all 
Americans. He then discussed how his previous 
experience makes him well suited to run a large 
agency like SSA, highlighting his budgetary, 
auditing, and operational experience. He discussed 
his stewardship of the Thrift Savings Plan and 
the outcomes he achieved for participants, with 
a particular focus on the information technology 
progress he made there. He called the disability 
wait times unacceptable and promised to reduce 
the number of people waiting and the amount of 
time they wait. Mr. Saul stressed efficiency and 
transparency throughout his confirmation hearing. 

Mr. Saul highlighted that his primary job as SSA 
Commissioner will be to serve the customers of SSA 
and that his retail experience early in his career 
provided him the skills to do so. In responding to 
a question from Chairman Hatch, he promised to 
review the information technology modernization 
plan from “top to bottom” and to make sure that 
what SSA is doing is going to work in the present 
and the future for beneficiaries. 

Ranking Member Wyden asked how Mr. Saul would 
improve the waiting situation at field offices. Mr. 
Saul said he understands that the field office is 
where the “rubber meets the road” and nothing is 
more important to the beneficiary than the field 

Andrew Saul Appears to be Headed for Confirmation as SSA 
Commissioner Following Senate Hearing

continued from page 1

office for customer service. He also promised that 
he would get out and see what is happening in the 
field offices. When Sen. Wyden pushed, he said he 
would be very careful how he dealt with existing 
field offices. He would make no promises about 
maintaining current field offices or maintaining 
field offices in the future.

Sen. Wyden then asked Mr. Saul about Social 
Security privatization. When pressed for an 
answer, Mr. Saul said he did not support efforts 
to privatize Social Security during the George W. 
Bush administration. He indicated that his job as 
Commissioner, if confirmed, would be to deliver 
services to beneficiaries and manage the agency and 
that a decision like privatization should be left to the 
Treasury Department and the legislature. He did 
not provide his own views regarding privatization. 

Senator Scott (R-SC) asked the nominee how he 
would address the disability backlog and if he had 
any ideas to address it. Mr. Saul indicated there 
are a lot of problems in the disability program and 
nobody thinks it is running like it should but said 
he needs to get in there and see what the problems 
are. He said one of his priorities would be reviewing 
the whole disability situation “top to bottom” and 
he will spend the time to get to the bottom of it and 
fix the problem. Senator Menendez (D-NJ) asked 
him about this as well but Mr. Saul continued to 
say that he needs to get a better understanding of 
the situation before making suggestions for fixing it. 

In response to a question from Sen. Menendez, 
Mr. Saul offered that he will spend a tremendous 
amount of time on ensuring that the management 
structure of SSA is correct and efficient and that the 
right people are in the right positions. Mr. Saul also 
stressed making sure that everyone is accountable 
throughout the agency. 

Mr. Saul was asked by Sens. Wyden and Menendez 
about his time on the board of the Manhattan 
Institute and whether he shared the views of that 
think tank regarding Social Security. Mr. Saul said 
that he joined the organization because of its focus 
on state and local efficiency and was not aware of its 
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Three New Social Security Rulings Issued
continued from page 1

payments based on their disability.  The Ruling then 
discusses the specific nonmedical requirements for 
different claim types, such as childhood disability 
benefits and SSI, and then details how SSA 
determines when a claimant first met the statutory 
definition of disability for traumatic impairments 
and non-traumatic or exacerbating and remitting 
impairments: “For impairments that result from a 
traumatic injury or other traumatic event, [SSA] 
begin[s] with the date of the traumatic event, even 
if the claimant worked on that date… If the evidence 
of record supports a finding that the claimant met 
the statutory definition of disability on the date of 
the traumatic event or traumatic injury, [SSA] will 
use that date as the date that the claimant first met 
the statutory definition of disability.”  

In contrast, “[w]hen a claimant has a non-traumatic 
or exacerbating and remitting impairment(s)… [SSA] 
consider[s] whether [it] can find that the claimant 
first met the statutory definition of disability at the 
earliest date within the period under consideration, 
taking into account the date the claimant alleged 
that his or her disability began.”  In doing so, SSR 
18-01p explains that SSA reviews “the relevant 
evidence” and considers “the nature of the claimant’s 
impairment; the severity of the signs, symptoms, 
and laboratory findings; the longitudinal history 
and treatment course (or lack thereof); the length 
of the impairment’s exacerbations and remissions, if 
applicable; and any statement by the claimant about 
new or worsening signs, symptoms, and laboratory 
findings.”  If SSA cannot reasonably infer the date 
that the claimant first met the statutory definition 
of disability from the available medical evidence, 
and additional medical evidence isn’t available or 
cannot be obtained, the Ruling explains that SSA 
“may consider evidence from other non-medical 
sources such as the claimant’s family, friends, or 
former employers…”  Lastly, SSR 18-01p explains 
that SSA may find the EOD to be in a previously 
adjudicated period if the rules for reopening apply, 
noting that the decision to reopen is at the discretion 
of the adjudicator.

Similarly, SSR 18-02p addresses how SSA 
determines the EOD in statutory blindness 
claims, with specific emphasis on the differences 
between disability and blindness claims under 
the Act.  For example, “If a claimant applies for 

[disability insurance] benefits under Title II and 
meets the insured status requirements and the 
statutory definition of blindness, but continues 
to work (even at the SGA level), [SSA] may [still] 
establish a period of disability for him or her.”  In 
that situation, SSA “freezes” the claimant’s earnings 
during that period and doesn’t use them to compute 
cash benefits, unless it is advantageous to the 
claimant, or for insured status purposes.  “However, 
a period of disability, or disability freeze, does not 
automatically entitle the claimant to monthly cash 
benefits.”  For purposes of determining the EOD, 
if the claimant is performing SGA, but meets the 
insured status requirements and the statutory 
definition of blindness, SSA will establish up to 
two dates: “First, [SSA] will establish a disability 
freeze date, which is the date the claimant first 
met the insured status requirements and the 
statutory definition of blindness.  If the claimant 
later stops working or his or her work is no longer 
SGA, [SSA] will establish a second date called the 
‘adjusted blind onset date’ (ABOD).  The ABOD is 
the date the claimant stopped performing SGA and 
became entitled to monthly cash benefits under 
Title II of the Act, subject to a five-month waiting 
period,” which begins with the first full month that 
the claimant isn’t performing SGA.  SSR 18-02p 
then explains that the considerations differ if the 
claimant is age 55 or older and performing SGA 
and if the claimant, of any age, is seeking only SSI 
payments based on blindness and performing SGA.

The third SSR, SSR 18-3p, rescinds and replaces SSR 
82–59, “‘Failure to Follow Prescribed Treatment,’’ 
and provides guidance about how SSA applies 
its “failure to follow prescribed treatment policy 
in disability and blindness claims under Titles II 
and XVI” of the Act.  This SSR will be applied in 
all determinations and decisions made on or after 
October 29, 2018.  For reference, under the Act, an 
otherwise disabled or statutorily blind claimant 
will not be entitled to disability benefits if he or 
she “fails, without good cause, to follow prescribed 
treatment that [SSA] expect[s] would restore his or 
her ability to engage in substantial gainful activity 
(SGA).”  SSR 18-3p explains that SSA will only 
determine whether a claimant has failed to follow 
prescribed treatment when all three of the following 
conditions exist:

continued on page 9
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1. “The individual would otherwise be entitled 
to benefits based on disability or eligible for 
blindness benefits under Titles II or XVI of 
the Act;

2. [SSA has] evidence that an individual’s own 
medical source(s) prescribed treatment for 
the medically determinable impairment(s) 
upon which the disability finding is based; 
and

3. [SSA has] evidence that the individual did 
not follow the prescribed treatment.”

If all three of these conditions exist, then, per the 
Ruling, SSA will make a failure to follow prescribed 
treatment determination by assessing “whether the 
prescribed treatment, if followed, would be expected 
to restore the individual’s ability to engage in SGA… 
[and] whether the individual has good cause for 
not following the prescribed treatment.”  SSR 18-
3p explains that SSA can make either assessment 
first, but a determination on one assessment can be 
conclusive without consideration of the other (e.g. 
if SSA determines that the prescribed treatment, 
if followed, would not be expected to restore the 
claimant’s ability to perform SGA, then it is then 
unnecessary to assess whether the claimant has 
good cause; similarly, if SSA determines the 
claimant has good cause for not following the 
prescribed treatment, then it is unnecessary 
to assess whether the prescribed treatment, if 
followed, would be expected to restore the claimant’s 
ability to perform SGA).  The Ruling sets forth 
some examples of acceptable good cause reasons for 
not following the prescribed treatment, including 
religion, cost, incapacity, medical disagreement 
among the claimant’s treating sources, intense fear 
of surgery, prior history of unsuccessful results, high 
risk of loss of life or limb, and risk of addiction to 
opioid medication.  Per SSR 18-3p, if the claimant 
offers another reason for failing to follow prescribed 
treatment, outside of those specifically listed, SSA 
“will determine whether it is reasonably justified 
on a case-by-case basis.”  However, the Ruling 
clarifies that SSA “will not consider as good cause an 
individual’s allegation that he or she was unaware 
that his or her own medical source prescribed the 
treatment, unless the individual shows incapacity… 
Similarly, mere assertions or allegations about the 
effectiveness of the treatment are insufficient to 
meet the individual’s burden to show good cause for 
not following the prescribed treatment.” 

SSR 18-3p also makes clear that, while possibly 
helpful, SSA is not required to purchase a 
consultative examination (CE) or obtain testimony 
from a medical expert (ME) to determine whether 
prescribed treatment, if followed, would be expected 
to restore the claimant’s ability to perform SGA 
(“We are responsible for resolving any conflicts in 
the evidence, including inconsistencies between 
statements made by the individual and information 
received from his or her medical source(s).”).  The 
rest of the Ruling describes when and how SSA 
makes a “failure to follow prescribed treatment” 
determination at different steps in the sequential 
evaluation process, when SSA may reopen a 
favorable decision if discovered that the “failure to 
follow prescribed treatment” policy was not applied 
correctly, when and how SSA makes a “failure 
to follow prescribed treatment” determination 
in a continuing disability review (CDR), and the 
interplay of such determinations with the duration 
requirement and claims involving drug addiction 
and alcoholism (DAA).  

Three New Social Security Rulings Issued
continued from page 8

Andrew Saul Appears to be 
Headed for Confirmation as SSA 
Commissioner Following Senate 

Hearing
continued from page 7

views on Social Security when he was there. When 
pressed about whether he shares the views of the 
Manhattan Institute, he did not answer, but said 
that his role would be to manage SSA and, again, 
believes that issues of Social Security solvency 
should be taken up by the Treasury Department 
and the legislative branch. 

There were no surprises or issues that came up in 
the hearing that appeared to create any difficulties 
for Mr. Saul’s confirmation. As of the publishing of 
this article, no vote on Mr. Saul’s confirmation is 
scheduled in the Finance Committee. A confirmation 
hearing for David Black, who was nominated for 
the role of Deputy Commissioner of SSA only for 
the term expiring in January 2019, has not been 
scheduled.
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Congratulations to NOSSCR’s new Board of 
Directors. NOSSCR’s Board of Directors is a 
dedicated group of volunteers who work to better 
your organization. They are your voice in NOSSCR 
and encourage you to contact them with  issues you 
would like considered by the Board. Their contact 
information is all found here. Of course, you can 
also contact nosscr@nosscr.org. 

NOSSCR’S BOARD OF DIRECTORS 2018-2019

John Driskill, President, Houston, TX. John 
has been handling Social Security disability cases 
for nearly 25 years. In 1998 he joined the firm of 
Morgan & Weisbrod, practicing in Houston, Texas. 
He has degrees from University of Missouri, Baylor 
University, and a law degree from South Texas 
College of Law in Houston, Texas. He is Board 
Certified in Social Security disability law by the 
National Board of Trial Advocacy. jmdriskill@
morganweisbrod.com 

Alan H. Polonsky, Vice President and Third 
Circuit Representative, Audubon, NJ. Alan 
practices at Polonsky & Polonsky in Partnership 
with his wife, Rita Polonsky, who practices family 
law. Alan focuses on Social Security matters and has 
provided representation in over 10,000 individual 
cases since entering private practice in 1988. Prior to 
that, he had been a Staff Attorney (1977-1988) with 
what is now the Office of Hearings Operations with 
primary duties being drafting of Administrative 
Law Judge decisions. He is a Sustaining Member 
of NOSSCR and has taught numerous courses at 
NOSSCR conferences as well as at New Jersey ICLE 
seminars in basic and advanced topics of Social 
Security Law and Practice. He has also presented 
to the New Jersey Child Support Institute and the 
New Jersey Court Judges and Probation Officers 
concerning the interrelationship of Social Security 
Benefits and Family Law Issues. Alan earned his 
B.A. Degree from Penn State University in 1972, 
J.D. from Widener Law School in 1975 and LL.M. 
from Temple Law School (Taxation) in 1983. alan.
polonsky@polonskylaw.com

Clifford M. Farrell, Secretary and 6th Circuit 
Representative, Columbus, OH. Cliff is a partner 
with the firm of Manring & Farrell. He received his 
B.A. degree from Moravian College and his J.D. 
degree from Capital University Law School, and 
is licensed in Pennsylvania and Ohio. His practice 
is limited to handling of Social Security and SSI 

claims and appeals, including in federal court, and 
the handling of veterans’ disability claims. Cliff 
is a Board-Certified Specialist in Social Security 
Disability Law by the Ohio Supreme Court through 
the National Board of Trial Advocacy and has been 
rated as an Ohio “Super Lawyer” in the field of 
Social Security since 2013. cfarrell@mflawohio.com 

George Piemonte, Treasurer and Fourth and 
DC Circuits Representative, Charlotte, NC. 
George is the managing partner for the Martin 
Jones & Piemonte law firm.  George was one of the 
first lawyers in North Carolina to become a North 
Carolina State Bar Certified Specialist in Social 
Security Disability Law. He served as a member 
of the North Carolina State Bar’s Specialization 
Committee for Social Security Disability Law for 
the maximum allowable terms; a Past Chair of the 
Disability Advocacy Section of the North Carolina 
Advocates for Justice; Chair of the Legislative 
Committee of the Disability Advocacy Section; 
Chair of the Lawyers’ Assistance Committee of 
the Disability Advocacy Section; Chair of the PAC 
Committee of the Disability Advocacy Section; and 
serves on the CLE Committee of the Disability 
Advocacy Section. George received his BS in 
psychology from the University of Florida and his 
law degree from Nova Southeastern University. 
George@piemontelawfirm.com 

Mark Bronstein, First Circuit Representative, 
Boston, MA. Mark has been representing individuals 
in disability claims since he graduated from 
Northeastern University School of Law in 1980.  
He currently has a solo practice in Newton, 
Massachusetts prior to which he was a managing 
partner at the Boston law firm of Kehoe, Doyle, 
Playter & Novick for 20 years. In addition to 
Social Security-related matters, he handles 
private and group disability insurance claims, 
advises individuals with chronic illnesses who are 
“working but worried”, and provides consultations 
to attorneys in other fields on their clients’ disability 
benefit entitlement and coordination issues. He 
has been a frequent speaker and trainer for local 
and national groups of private attorneys, legal 
services organizations, healthcare professionals, 
and chronic illness support groups. Over the years 
he has received outstanding volunteer of the 
year awards from the Boston Bar Association’s 
Volunteer Lawyer’s Project, the Lupus Foundation 
of New England, and Jewish Family and Children’s 
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Services of Boston. mark@bronsteinlaw.com

Catherine M. Callery, Second Circuit 
Representative, Rochester, NY. Catherine (Kate) 
is the Disability Advocacy Project(DAP) Coordinator 
at the Empire Justice Center in Rochester, 
New York, focusing on Social Security and 
Supplemental Security Income disability issues. She 
is a graduate of Smith College and the University of 
Connecticut Law School. She is admitted to practice 
in Connecticut (1979) and New York (1983). Kate 
serves as coordinator of the Western New York 
DAP Task Force and has presented trainings for 
NOSSCR, the New York State Bar Association, the 
Monroe County Bar Association and various DAP 
conferences. She has represented numerous clients 
before the Social Security Administration and in 
federal court. kcallery@empirejustice.org 

T h o m a s  D .  S u t t o n ,  T h i r d  C i r c u i t 
Representative, Trevose, PA. Thomas (Tom) is 
a Past President of NOSSCR. He has represented 
thousands of individual disability claimants, and 
served as co-counsel in the United States Supreme 
Court in Sullivan v. Zebley, 493 U.S. 521 (1990), a 
successful nationwide class action on behalf of over 
400,000 disabled children. Tom has successfully 
litigated hundreds of cases in the federal courts, 
including precedential opinions from the United 
States Court of Appeals for the Third Circuit. 
He has lectured extensively on disability law 
throughout the United States, has testified before 
Congressional committees, and has served as a 
faculty member for numerous seminars sponsored 
by the Pennsylvania Bar Institute, the United 
States District Court for the Eastern District of 
Pennsylvania, and several state bar associations. 
Tom is a graduate of Haverford College and the 
University of Pennsylvania Law School. tsutton@
lsglawoffice.com 

Rick Fleming, Fourth and DC Circuits 
Representative, Durham, NC. Rick is the 
immediate past chair of the N.C. State Bar’s Board 
of Legal Specialization Social Security Disability 
Law Committee and is an accredited attorney 
admitted to practice claims for veterans’ benefits 
before the Department of Veterans Affairs (2011). 
He is a past chair of the Disability Advocacy 
Section for the North Carolina Advocates for 
Justice (2010-2011) and continues to serve on the 
Executive Committee. Rick is also a former member 

of the Board of Governors for the North Carolina 
Advocates for Justice (2010-2011). rwfleming@
farrin.com 

James Andrews, Fifth Circuit Representative. 
Houston, TX. James has practiced law for over 
34 years in the greater Houston, Texas area. He 
is a graduate of the University of Texas and the 
University of Houston Law School. With a strong 
focus on Social Security Disability Law, Family Law 
and other areas of Civil Law, James  has successfully 
assisted thousands of clients over the years in 
securing disability benefits in our increasingly 
complex legal system. jfalaw@sbcglobal.net

Scott Smith, Sixth Circuit Representative, 
Akron OH. Scott has been a partner at Shifrin 
Newman Smith Inc. since 2003. He is a Foundation 
Fellow of the Akron Bar Association foundation. 
Scott is a graduate of the University of Akron Law 
School and is also a member of the Akron Trial 
Lawyers Association. scott@snsdisability.com 

Marcie  Goldbloom,  Seventh Circuit 
Representative, Chicago, IL. Marcie is currently 
an attorney at Beth A. Alpert & Associates. Marcie 
is in good standing to practice before the Supreme 
Court of the State of Illinois, the Supreme Court of 
the United States along with the Sixth and Seventh 
Circuits Court of Appeals. She received her J.D. 
from Gonzaga University of Law in Spokane, WA. 
marcie@bethalpertlaw.com 

E l l y c e  A n a p o l s k y ,  S e v e n t h  C i r c u i t 
Representative, Chicago IL. Ellyce is a staff 
attorney at the Legal Council for Health Justice. 
Since 2004, she has represented clients primarily 
in SSI and SSDI benefit cases. Ellyce also plays a 
significant role in training individuals, attorneys 
and medical staff on issues involving Medicare, 
Social Security and other benefits matters. Ellyce 
graduated cum laude from John Marshall Law 
School where she received an Exemplary Public 
Service Award from Equal Justice Works as well 
as an Equal Justice America Fellowship. Ellyce@
legalcouncil.org 

Sean Cuddigan, Eighth Circuit Representative, 
Omaha, NE. Sean joined his father, Tim, in 
representing disability claimants as a law clerk 
in December 2005. Since he was admitted to 
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the Nebraska Bar in September 2008, 90% of 
his practice has been devoted to Social Security 
and Veterans’ disability. He assists clients with 
filing initial applications, filing appeals, and 
representation at the administrative hearings. 
scuddigan@cuddiganlaw.com 

Marc V. Kalagian, Ninth Circuit Representative, 
Long Beach, CA. Marc is a Managing Partner at 
Rohlfing & Kalagian, in Long Beach, CA, where he 
oversees a three-attorney office in all areas of Social 
Security Disability law. He previously worked as 
a Regional Representative for U.S. Senator Harry 
Reid. Marc received his J.D. for Whittier College 
School of Law. Marc.Kalagian@rksslaw.com 

R i g o b e r t o  V i n d i o l a ,  N i n t h  C i r c u i t 
Representative, Bakersfield, CA. Rigoberto is 
a partner in a two-attorney firm that he shares 
with his mother in Bakersfield, California. He has 
practiced Social Security Disability law exclusively 
since becoming an attorney in 2014, and had worked 
in his mother’s disability law practice since 2008. 
He received his bachelor’s degree from New York 
University and his law degree from The University 
of Texas. He has been a speaker at past NOSSCR 
conferences, and his mother has been taking him 
to NOSSCR conferences since he was a boy. rigo@
kernssi.com

James Pavisian, Tenth Circuit Representative, 
Topeka, KS. James is the managing partner at 
Parmele Law Firm.  He earned his B.A. from Purdue 
University in 2006 and a J.D. from Washburn 
University School of Law in 2009. James is admitted 
to practice law in Kansas, Missouri, and Illinois.  
He is also admitted to in the United States District 
of Kansas and United States District Court for the 
Southern District of Illinois.  His practice is 100% 
devoted to Social Security disability.  j.pavisian@
danielparmelelaw.com 

Doug Mohney, Eleventh Circuit Representative, 
Cape Coral, FL. Doug is an attorney at Avard Law 
Offices. He is Board Certified in Social Security 
Disability Advocacy by National Board of Trial 
Advocacy and is one of only seven Board Certified 
Social Security Advocates in the State of Florida. He 
has also received Accreditation as an attorney from 
the Department of Veterans Affairs. He graduated 
with a J.D., Cum Laude, from Detroit College of 
Law at Michigan State University. 

dmohney@avardlaw.com 

Sarah White, Eleventh Circuit Representative, 
Macon, GA. Sara is a partner with the firm of
Westmoreland, Patterson, Moseley and Hinson. 
She earned a BA, magna cum laude, from the 
University of Georgia in 2002 and a JD from Walter 
F. George School of Law at Mercer University in 
2005. She has practiced Social Security law since 
2011. She handles cases at all the administrative 
levels in the Southeast, as well as in District Court 
in Georgia. She began practicing Social Security law 
after working as a decision writer for the ODAR in 
Macon, Georgia. She was awarded the AV rating 
by Martindale-Hubbell, named a Rising Star as a 
Social Security lawyer by Super Lawyers of Georgia 
in 2016 and 2017. sarah@wpmhlegal.com 

David Camp, At Large Representative, St. 
Louis, MO. David is owner of Access Disability, 
LLC. He specializes in Social Security, SSI and 
litigation matters. He focuses on representation 
of the homeless, and represents claimants both 
administratively and before federal courts in the 
6th, 7th and 8th Circuits.  He also represents health-
care agencies and law firms, as well as individuals 
facing fraud charges, civil penalties or sanction. 
Previously, David clerked for Judge Richard 
Teitelman of the Supreme Court of Missouri. 
David has also worked as the Managing Attorney 
for Gateway Legal Services (a legal aid program), 
and in the litigation department of Stone, Leyton 
& Gershman. He received his BS in mathematics 
from the University of Wisconsin—Madison, 
and his JD from Washington University in St. 
Louis. David is a recipient of the Social Security 
Regional Commissioner’s Public Service Award, 
and the NOSSCR Sweeney Award for Distinguished 
Service. He is a Past President of the Missouri 
Lawyers Trust Account Foundation, and current 
Chair of the Administrative Law Committee of 
the Bar Association of Metropolitan St. Louis. He 
is a member of the Editorial Advisory Committee 
for West’s Social Security Reporting Service, and 
the author of both “Current Social Security News” 
and “Social Security Claims and Procedures” for 
Westlaw. dcamp@accessdisabilitylaw.com 

John Goss, At Large Representative, Norfolk, 
VA. John received his undergraduate degree from 
Virginia Tech in 1974 and his JD from the College 
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of William & Mary in Virginia in 1977. He began 
his legal career with the Tidewater Legal Aid 
Society in Norfolk, Virginia, representing disability 
claimants in administrative hearings and with 
federal court appeals. He entered private practice 
in 1982, founding the law firm of Goss & Fentress. 
The firm now has offices in North Carolina, Virginia 
and Washington DC, and focuses on Social Security 
disability. John is particularly interested in office 
technology for small firms, and heads up his firm’s 
initiatives in the development of its electronic 
document and case management systems. John 
most recently has participated in representing 
claimants whose benefits were terminated in the 
Eric Conn scandal. His work was recognized in 
2016 by the American Bar Association when the 
organization awarded him one of its five ABA Pro 
Bono awards for 2016. johngoss@gossandfentress.
com 

DELEGATES FROM THE COUNCIL OF PAST 
PRESIDENTS

Janna K. Lowenstein, Immediate Past 
President, Valencia, CA. Janna graduated from 
California Western School of Law, San Diego, in 
2002. She joined her father’s firm in 2003 and 
originally handled appeals at the Appeals Council 
and United States District Court. She took over 
in 2011 as the attorney owner of Lowenstein 
Disability Lawyers and now handles all aspects of 
hearings and appeals. Janna is also a Past Chair 
of the Social Security section of the Los Angeles 
County Bar Association and a co-planner of the 
Circuit 9 Conference for Advanced Social Security 
Practitioners. She is admitted to practice before 
the U.S. District Court for the Central and Eastern 
Districts, as well as the Ninth Circuit Court 
of Appeals and United States Supreme Court. 
jklowenstein@yahoo.com 

Dan Emery, Representative from the Council 
of Past Presidents, Yarmouth, ME. Dan has a 
solo practice. He has practiced Social Security law 
for 24 years, including administrative and federal 
court work. He graduated from Williams College 
and Cornell Law School. He speaks regularly on 
Social Security topics. Dan is also Vice President 
of the Pine Tree Legal Assistance Board. dan@
danielemery.com 

Cynthia Berger, Representative from the 
Council of Past Presidents, Pittsburgh, PA.  
Cindy has represented Social Security claimants 
for 38 years.  She was part of the original class 
of staff attorneys at the Office of Hearings and 
Appeals.  She left that job to form the law firm of 
Berger and Green.  She has a bachelor’s degree and 
a law degree from the University of Pittsburgh. 
cc_berger@yahoo.com

Timothy Cuddigan, Representative from the 
Council of Past Presidents, Omaha, NE. Timothy 
(Tim) has been a lawyer since 1975. He has focused 
his practice on representing Social Security and 
SSI disability clients since 1994. He knows first 
hand the experience of having a family member on 
Social Security disability, as his sister, Jean, was 
on disability. Since 2008, Tim has represented 
veterans in compensation and pension claims. His 
father received compensation for injuries suffered 
in World War II. Tim is a sustaining member of 
NOSSCR and has served as a member of the Board 
of Directors since 2004. He is also a past president 
of NOSSCR. He represents veterans and is also a 
sustaining member of the National Organization 
of Veterans’ Advocates (NOVA). He served as the 
community representative of the Institutional 
Review Board of Creighton University from 1997 
to 2006 and Boystown National Research Hospital 
from 2002-2006. He is a member of National Alliance 
on Mental Illness (NAMI) and is past-president of 
NAMI Nebraska. tcuddigan@cuddiganlaw.com

Debra Shifrin, Representative from the 
Council of Past Presidents, Akron, OH. Debra 
has been representing the disabled before the Social 
Security Administration for more than 30 years.  
She received her B.A. from American University 
and J.D. from Case Western Reserve University 
School of Law.  She represents claimants from before 
their application through Federal Court.  Debra has 
presented many times at NOSSCR conferences as 
well as discussing topics related to Social Security 
for the Akron Bar Association, OAJ and AAJ.  
debrasshifrin@gmail.com 
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Hearing Office
FY18 

Hearings
% Video 

Hearings
Cases 

Pending

Average 
Processing 
Time (Days)

Dispositions 
Per Day Per ALJ

AKRON OH 4346 23.77 5969 574 2.19
ALBANY 5039 33.26 5962 619 2.1
ALBUQUERQUE 4563 30.64 5471 504 1.93
ALEXANDRIA 4064 34.79 6070 505 2.3
ANCHORAGE 568 9.15 748 500 1.82
ATLANTA DOWNTOWN 4461 8.81 10324 677 1.73
ATLANTA NORTH 3897 15.19 4270 588 1.97
BALTIMORE 4268 10.22 7160 514 2
BILLINGS 2745 40.00 4594 539 1.73
BIRMINGHAM 6520 49.10 9338 656 2.09
BOSTON 4209 16.37 3511 331 1.87
BRONX 2872 1.46 5093 707 1.81
BUFFALO 3205 23.56 7036 736 1.78
CHARLESTON SC 4395 44.07 4827 680 1.79
CHARLESTON WV 4780 65.82 6579 631 2.27
CHARLOTTE 4757 0.36 9671 670 1.88
CHARLOTTESVILLE 2648 65.79 2971 566 1.93
CHATTANOOGA 5971 38.85 4824 484 2.18
CHICAGO 4977 7.45 5487 562 1.97
CINCINNATI 4149 33.16 6163 664 1.91
CLEVELAND 6460 27.66 7490 571 1.91
COLORADO SPRINGS 3032 21.11 4450 584 2.09
COLUMBIA MO 2605 53.13 2394 653 2.14
COLUMBIA SC 5490 14.95 6370 531 1.9
COLUMBUS 3962 14.39 6002 660 2.12
COVINGTON GA 3550 6.45 4712 569 1.86
CREVE COEUR 4217 0.78 6636 657 1.94
DALLAS DOWNTOWN 4719 41.47 6326 522 2.09
DALLAS NORTH 6614 32.36 7181 407 2.47
DAYTON 2441 23.64 3423 631 2.31
DENVER 5128 5.54 6874 551 1.91
DETROIT 5276 14.59 5187 479 2.05
DOVER 1323 43.84 2448 613 2.03
ELKINS PARK 4936 25.43 7675 668 1.99
EUGENE 3468 32.61 3872 636 1.96
EVANSTON 4658 45.88 5417 585 1.87
EVANSVILLE 2737 38.84 3290 584 2.03
FARGO 3316 59.32 3470 499 1.69
FAYETTEVILLE NC 4058 7.24 7639 639 1.95
FLINT 2591 2.08 3689 604 1.99
FLORENCE 2586 9.82 4270 618 1.92
FORT MYERS FL 2414 26.10 2481 521 1.76
FORT SMITH 2365 58.56 3010 470 2.37
FORT WAYNE 2585 23.56 2774 513 1.93
FORT WORTH 4251 40.70 5583 505 1.98

Hearing Offices’ Monthly Processing Time

continued on page 15
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Hearing Office
FY18 

Hearings
% Video 

Hearings
Cases 

Pending

Average 
Processing 
Time (Days)

Dispositions 
Per Day Per ALJ

FRANKLIN TN 4883 50.97 4046 551 2.36
FRESNO 3302 1.91 5869 701 1.89
FT LAUDERDALE 5921 29.08 9599 695 1.73
GRAND RAPIDS 3139 5.48 4444 612 2.3
GREENSBORO 3393 10.46 5894 720 1.69
GREENVILLE 3733 14.71 6534 678 1.96
HARRISBURG 4570 7.46 5554 556 2.07
HARTFORD 2614 1.49 2794 451 1.98
HATTIESBURG 5110 39.16 6298 580 2.17
HONOLULU 1032 19.96 1711 551 2.43
HOUSTON NORTH 6014 25.04 4333 359 2.35
HOUSTON-BISSONNET 4863 5.41 7242 617 2.07
HUNTINGTON WV 1966 44.56 2989 661 2.5
INDIANAPOLIS 5758 9.80 9349 641 2.18
JACKSON MS 3986 56.42 4247 466 2.54
JACKSONVILLE 5812 35.50 10016 677 1.98
JERSEY CITY 4183 69.97 5188 703 1.94
JOHNSTOWN 2508 24.08 3125 668 1.93
KANSAS CITY 5182 29.49 4313 522 2.05
KINGSPORT 3949 10.86 5127 575 2.56
KNOXVILLE 4930 27.12 5384 525 1.91
LANSING 3239 12.04 4068 577 2.21
LAS VEGAS 2733 6.88 6088 595 2.16
LAWRENCE MA 2606 72.14 3993 592 2.16
LEXINGTON 4085 51.63 6680 650 1.85
LITTLE ROCK 5166 39.16 6730 481 2.24
LIVONIA MI 3900 14.33 6022 530 2.15
LONG BEACH 1707 11.66 3174 700 1.98
LONG ISLAND 2921 0.89 5999 714 2.15
LOS ANGELES DOWNTOWN 2582 0.39 3991 606 2.44
LOS ANGELES WEST 3125 7.58 7112 685 2.22
LOUISVILLE 3479 20.12 6451 661 2.11
MACON 2997 22.62 5169 627 1.82
MADISON 1638 30.65 2517 672 1.99
MANCHESTER 2787 50.45 2967 370 1.8
MCALESTER 1305 79.69 1282 580 2.49
MEMPHIS 3878 8.25 5990 644 2.13
METAIRIE 3085 36.24 4213 515 2.25
MIAMI 3550 4.11 5327 717 1.95
MIDDLESBORO 2624 50.19 2097 455 2.04
MILWAUKEE 5191 41.03 6386 600 2.02
MINNEAPOLIS 4657 15.16 8734 691 2.16
MOBILE 5867 58.28 9956 626 1.84
MONTGOMERY 5347 43.84 6955 560 2.1
MORENO VALLEY 2716 4.68 6027 645 2.63

Hearing Offices’ Monthly Processing Time
continued from page 14
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Hearing Office
FY18 

Hearings
% Video 

Hearings
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Processing 
Time (Days)
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Per Day Per ALJ

MORGANTOWN 2120 41.79 3498 647 1.97
MT PLEASANT MI 3600 26.56 5163 640 2.09
NASHVILLE 4139 16.94 3348 428 2.23
NEW HAVEN 2228 10.41 2382 448 1.75
NEW ORLEANS 4401 28.61 4817 469 2.22
NEW YORK 4079 1.03 6750 790 1.73
NEW YORK VARICK 2275 1.89 3708 639 1.91
NEWARK 5492 1.73 8308 677 2.01
NHC ALBUQUERQUE 3911 99.95 3542 732 not provided
NHC BALTIMORE 5529 99.93 4997 636 not provided
NHC CHICAGO 5241 95.97 4715 843 not provided
NHC FALLS CHURCH 7118 99.59 7777 759 not provided
NHC ST LOUIS 5517 99.95 5622 724 not provided
NORFOLK 4154 36.59 4032 552 2.1
NORWALK 2213 1.85 3680 608 2.08
OAK BROOK 3971 32.31 5204 580 1.97
OAK PARK 4977 16.88 6320 544 2.07
OAKLAND 4039 4.65 4610 534 1.87
OKLAHOMA CITY 6154 48.91 7837 451 2.03
OMAHA 2581 42.66 3122 575 1.97
ORANGE 3284 1.89 5823 648 2.07
ORLAND PARK 5340 40.22 5196 534 2.05
ORLANDO 6275 20.84 9627 657 2.1
PADUCAH 2361 53.96 2918 651 1.86
PASADENA 3515 1.28 4343 654 1.83
PEORIA 3419 54.58 3615 563 2.06
PHILADELPHIA 3353 7.40 3537 691 1.63
PHILADELPHIA EAST 3108 0.93 4255 647 1.7
PHOENIX 2838 9.80 5494 667 2.35
PHOENIX NORTH 3328 22.96 6304 710 1.81
PITTSBURGH 3557 0.65 5671 710 1.88
PONCE 1388 61.24 690 655 3.94
PORTLAND ME 1626 16.24 1239 383 2.11
PORTLAND OR 4568 2.19 5186 567 2.14
PROVIDENCE 2566 19.91 2001 318 2.28
QUEENS 2433 0.99 4586 722 1.88
RALEIGH 5756 19.46 8097 641 1.99
RENO 976 23.05 1768 627 1.78
RICHMOND 3721 24.97 4727 592 1.95
RIO GRANDE VALLEY TX 2184 18.86 2925 611 2.22
ROANOKE 2883 56.36 2843 635 1.94
ROCHESTER 1496 0.33 4390 744 2.06
SACRAMENTO 4465 20.76 7948 588 2.06
SALT LAKE CITY 3000 16.47 5103 663 2.37
SAN ANTONIO 8409 36.18 7601 478 2

continued on page 17

Hearing Offices’ Monthly Processing Time
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Processing 
Time (Days)

Dispositions 
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SAN BERNARDINO 2687 21.32 4982 620 2.58
SAN DIEGO 5126 12.17 7001 674 1.75
SAN FRANCISCO 1878 53.62 3480 559 1.89
SAN JOSE 2719 14.01 2746 549 2.22
SAN JUAN 4191 22.95 3603 886 1.83
SAN RAFAEL 1718 26.14 3860 701 1.81
SANTA BARBARA 1716 18.65 2205 574 1.76
SAVANNAH 3477 51.86 5263 599 1.88
SEATTLE 4790 12.63 6118 590 1.66
SEVEN FIELDS 3542 31.39 4551 622 1.86
SHREVEPORT 2597 24.87 2722 444 2.03
SOUTH JERSEY 3469 1.44 7514 749 2.17
SPECIAL REVIEW CADRE 74 100.00 934 130 0.04
SPOKANE 3538 24.28 5110 505 2.12
SPRINGFIELD MA 1538 19.31 1733 447 2.05
SPRINGFIELD MO 3573 58.24 5097 607 1.92
ST LOUIS 3052 18.15 6710 608 1.87
ST PETERSBURG FL 4676 0.43 7378 585 2.13
STOCKTON 3146 1.59 3273 567 2.3
SYRACUSE 3988 40.85 7633 619 2.24
TACOMA 3565 1.12 3593 575 1.82
TALLAHASSEE FL 2928 43.37 3592 531 1.83
TAMPA 6191 4.07 9971 684 2.1
TOLEDO OH 3890 20.75 4502 549 1.98
TOPEKA KS 2413 44.30 2328 573 2.38
TUCSON 2816 11.65 4379 595 2.27
TULSA 3847 28.20 4802 481 2.48
TUPELO 3777 37.20 3444 544 2.02
VALPARAISO IN 4251 24.98 5723 622 2.04
WASHINGTON 2346 9.46 3901 649 1.98
WEST DES MOINES 3429 65.44 4881 603 2.07
WHITE PLAINS 3567 56.38 4992 702 1.83
WICHITA 3400 40.00 3596 624 2.23
WILKES BARRE 4885 8.21 6069 617 2.01

Note: Cases Pending and Average Processing Time as of end of FY18; 
other figures reflect totals or averages throughout FY18.

Hearing Offices’ Monthly Processing Time
continued from page 16
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National Organization 
of Social Security Claimants’ 

Representatives

Social Security Administration Panel: 
Theresa Gruber

Deputy Commissioner, Office of Hearings Operations

Elaine Garrison-Daniels
Assistant Deputy Commissioner, Office of Hearings Operations

Jennifer Horne
San Francisco Regional Chief Administrative Law Judge

Deana Ertl-Lombardi
Administrative Appeals Judge, Office of Appellate Operations

October 2018

Introductions

Theresa Gruber, Deputy Commissioner, OHO

Elaine Garrison-Daniels, Assistant Deputy Commissioner, 

OHO

Jennifer Horne, San Francisco Regional Chief 

Administrative Law Judge 

Deana Ertl-Lombardi, Administrative Appeals Judge, OAO 

2

SSA Presentation at the NOSSCR Conference’s 
Welcoming General Session
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Objectives

OHO State of Services

CARES Update

Office of the Chief Administrative Law Judge

The Appeals Council 

Questions & Answers 

3

OHO State of Services

4

OHO continues to implement our Compassionate And 
REsponsive Service (CARES) plan.
Hearings pending has fallen for 21 consecutive months and 
ended the year at 858,383 cases, exceeding our end of year 
goal of 900,100 by almost 42,000 cases.
Average wait time for a hearing began a sustained decline 
towards the end of FY18 and ended the year at 595 days, 
exceeding our goal of 605 days.  
OHO has hired close to 600 ALJs from FY15 to FY17 to work on  
reducing the hearings backlog.  In FY18, we hired the 
necessary additional support staff to help with the increased 
number of decisions generated.
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Video Hearings
FY 2018

7

Compassionate and REsponsive Service 
(CARES) Plan

First released January 2016. 2017 
Updated CARES and Anomaly Plan  
released September 2017.

OHO’s comprehensive, multi-layered, 
and multi-faceted plan to achieve 
reasonable level of hearings pending 
and reduced wait times.

Living document that will be adjusted 
and modified as necessary. 

Combines tactical initiatives, 
regulation changes, and other 
actionable changes. 8

2017 
ly Plan  

i-layered, 
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2017 Updated CARES and Anomaly Plan At A Glance
Business Process Efficiencies
Proactive Analysis and Triage for Hearings (PATH)
Optimized Hearing Office and Case Assistance Center Model (aka Virtual Hallway)
Move From Office-Based to National-Based First-In First-Out (FIFO) Model
Pre-Hearing Conference (PHC) Expansion
Expansion of Non-Disability Pilot to Improve Case Readiness
Centralized Vocational and Medical Expert Resources
Voluntary Standby List
Research and Develop a Strategy for Clustering Work Assignments in the Hearings Operation
Shared Scheduling Services Pre-Hearing Case Summaries
OHO’s Organizational Culture Focus Hearing Office Oversight Protocol (HOP)
Labor/Management Relations Training for OHO Supervisors Special Review Cadre

Increase Decisional Capacity
Administrative Law Judge (ALJ) Hiring FY 2017 Support Staff Hiring
Collaboration with OQR Outreach and Education to Reduce Postponements
AC Remand Reduction Strategy Create Falls Church National Case Assistance Center (NCAC)
All Hands on Deck Writing Assistance Decision Writer Productivity Index (DWPI)

Information Technology Innovations and Investments
Modernize OHO’s Case Processing System Duplication Identification Process (DIP)
Expand Video Hearings Capacity iAppeals for the AC
Expand Natural Language Processing (NLP) Quality Assurance Tools (Insight)

9

Pre-Hearing Development Contact (PHDC): Conducted by specially 
trained staff who explain the hearings process to unrepresented 
claimants, better familiarizing them with OHO’s process and 
procedures
Expected Outcomes: 
• Unrepresented claimants are more informed of the hearings process and 

reminded of their right to representation
• Reduced postponements due to a better developed claims file and the 

obtaining of a representative pre-hearing, if desired
Implemented PHDCs to offices end of January 2018
• All Offices: Age 18 Continuing Disability Reviews 

• Conducted close to 4,000 as of September 2018
• 12 Offices: All Unrepresented Claimants (and Age 18 CDRs)

• Conducted over 4,500 as of September 2018

10

Pre-Hearing Development Contacts 
(PHDCs)

Springfield, MA Bronx, NY New York, NY Baltimore, MD

Elkins Park, PA Philadelphia, PA Philadelphia East, PA Washington, DC

Metairie, LA Creve-Coeur, MO Anchorage, AK Seattle, WA
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Other CARES Initiatives 

Proactive Analysis and Triage for Hearings (PATH)
Combines previous data analytics from SmartMands and 
the National Adjudication Team (NAT) initiatives and 
incorporates robust use of naïve Bayes classification. 
In FY 2018, our PATH team reviewed 36,066 PATH model 
cases leading to positive results with an OTR rate of 8.5%. 

Centralized Scheduling
A centralized model for scheduling by pooling support staff 
resources from hearing offices in close geographic 
proximity. 
All Regions will begin implementing in first quarter of FY 
2019, will complete expansion by end of FY 2019. 

11

Jennifer Horne 

San Francisco Regional Chief 
Administrative Law Judge
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Video Hearings: 
Providing Enhanced Public Service 

Innovative audio and visual equipment
– OHO processes and conducts in-person and video hearings in 

the same way.  One can see, hear, and speak to the ALJ through 
the video equipment just as one would in an in-person hearing.

Access to experts in other parts of the country
– Use of video opens up access to experts nationwide since the 

experts are not required to travel in order to testify at hearings 
held in remote hearing offices.

Greater convenience and flexibility
– Video hearing locations are often more numerous and may 

often be closer to the claimant’s residence.  Cases may not need 
to be rescheduled due to a claimant’s change of residence or 
one  ALJ’s unavailability.

13

Key Best Practices for Representatives
Be familiar with and follow the rules of conduct and standards 
of responsibility for representatives.
Ensure a fee agreement or fee petition is consistent with SSA’s 
law and policy.
Submit evidence as early as possible, using Appointed 
Representative Services (ARS).
Do not submit duplicative or illegible evidence.
Consider appearing at the hearing by video.
Submit concise pre-hearing briefs whenever possible.
Only request an OTR decision when evidence unequivocally 
supports a favorable decision. 
View our online resource, “Best Practices for Claimants’ 
Representatives”: www.ssa.gov/appeals/best_practices.html 14

http://www.ssa.gov/appeals/best_practices.html
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Voluntary Standby List
R1 – Lawrence, MA & 

Providence, RI
R2 – Jersey City, NJ and Bronx, NY
R3 – Dover, DE
R4 – Jackson, MS
R5 – Grand Rapids, MI & 

Evansville, IN
R6 – Tulsa, OK
R7 – Wichita, KS & Topeka, KS
R8 – Salt Lake City, UT; Denver, CO 

& Colorado Springs, CO                 
R9 – San Bernardino, CA
R10–Eugene, OR

15

Objective:  To improve wait times for 
hearings by filling ALJ dockets to 
capacity by scheduling hearings in less 
than the standard 75 day notice 
requirement. 

Five-Day rule still applies:  
Representatives should submit a waiver 
form anytime in the process when the 
case is ready for hearing.  If a waiver 
form is not submitted, the case will be 
scheduled under the normal timeframe.  

Pilot Offices—outreach to 
represented claimants only.

Deana Ertl-Lombardi

Administrative Appeals Judge
Office of Analytics, Review, and 

Oversight
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Effective October 1, 2017, we established the Office of Analytics, Review, and 
Oversight (OARO) to better coordinate our quality and accountability activities 
and to help us move forward and improve customer service.   

The components that comprise OARO collectively:
• Identify and monitor the effectiveness and weaknesses of agency programs;
• Identify opportunities for improvement;
• Ensure quality and accountability by monitoring performance improvement efforts;
• Uncover fraud; and
• Provide feedback to the Commissioner, other components, and external 

stakeholders.

OARO reviews program quality and effectiveness; makes recommendations for 
program improvement using feedback from the adjudication of cases, predictive 
modeling, and advanced data analysis; coordinates the detection and prevention 
of fraud; and responds to recommendations of external monitoring authorities. 

OARO’s goal is to maximize inter-component expertise and build on the review, 
oversight, accountability,  and analytical skills each brings to the table, 
transforming how we use these skills to improve public service. 

Background

17

18
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19

Appointed Representative Guide to Requesting Appeals Council Review

There are two avenues for requesting review.

Complete a paper Request for Review (HA-
520) or other written request for review 

using one of the following methods

Mail the request to the Appeals Council at:
5107 Leesburg Pike

Falls Church, VA 22041-3255

OR 
Fax the request to the appropriate branch.  Branch 

fax numbers are found in HALLEX I-3-0-7. 

OR
Submit the request directly to the local Social 

Security Office, which will forward the request to 
the Appeals Council.

Complete a Request for Review or i520 
electronically using iAppeals

(preferred method)

Go to: https://secure.ssa.gov/iApplNMD/oao

Review the instructions.  Click on “Start an Appeal.”

Enter the applicant’s information to complete an 
iAppeal or i520.   

Avoid submitting a request for review by any other means, such as ERE, FECS fax, 
or through the National Scanning Contractor. 

Electronic Request for Review 
Submission

The Office of Appellate Operations (OAO) began 
using iAppeals for submission of electronic 
Requests for Reviews in June 2018. While the 
Request for Review submission is set up in 
iAppeals on the “non-medical iAppeals” platform, 
it may be used for all types of ALJ actions. 
iAppeals will greatly assist in the timeliness and 
accuracy of our receipt of appeals.
We encourage you to utilize electronic means such 
as iAppeals to communicate with us whenever 
possible.

20

https://secure.ssa.gov/iApplNMD/oao
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21

Uploading Documents Without a 
Barcode

Appointed representatives enrolled with ARS can upload 
documents to their clients’ eFolders without a barcode. 
Representatives uploading directly to an eFolder no 
longer need an RQID and do not need to enter any 
information regarding the claimant or destination. 
There are many benefits:
• Claimant and destination are automatic, saving time
• Representatives attach their file, select a document 

type
• Documents are automatically routed to the correct 

section in the eFolder
Step-by-step instructions are available at:
http://oho.ba.ssa.gov/resources/workload/e-
disability/ars/uploading-without-a-barcode/instructions-
for-uploading-without-a-barcode/

22

http://oho.ba.ssa.gov/resources/workload/e-disability/ars/uploading-without-a-barcode/instructions-for-uploading-without-a-barcode/
http://oho.ba.ssa.gov/resources/workload/e-disability/ars/uploading-without-a-barcode/instructions-for-uploading-without-a-barcode/
http://oho.ba.ssa.gov/resources/workload/e-disability/ars/uploading-without-a-barcode/instructions-for-uploading-without-a-barcode/
http://oho.ba.ssa.gov/resources/workload/e-disability/ars/uploading-without-a-barcode/instructions-for-uploading-without-a-barcode/
http://oho.ba.ssa.gov/resources/workload/e-disability/ars/uploading-without-a-barcode/instructions-for-uploading-without-a-barcode/
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Dire Need? 
• Contact the Congressional & Public Affairs 

Branch (CPAB)
• 877-670-2722 (toll free)

Need Special Help?
• Inquiries previously sent to Terry Jensen can 

be sent to Monica Graham and Rene Johnson
• Phone # 703-605-8020
• Fax # 703-605-8691

Special Circumstances

23

Questions & Answers

24
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latest order list released on October 29, 2018, which 
means the Court has not decided whether or not to 
grant certiorari and so this case will be distributed 
for another conference for discussion and voting 
on the petition for cert.). The Solicitor General has 
requested that the Court grant certiorari in this case 
to resolve the split among the Eleventh Circuit and 
the rest of the circuits. 

The issue in Smith stems from Acquiescence Ruling 
(AR) 99-4 (11), based on the Eleventh Circuit’s 
decision in Bloodsworth v. Heckler, 703 F.2d 1233 
(11th Cir. 1983). In Bloodsworth, the Eleventh 
Circuit held that, contrary to SSA’s rules and policy, 
an Appeals Council dismissal of a request for review 
of an ALJ’s decision for reasons of untimeliness is a 
“final decision” within the meaning of section 205(g) 
of the Social Security Act and, therefore, is subject 
to judicial review. Smith is a Sixth Circuit case in 
which the Appeals Council dismissed the claimant’s 
request for review and the court of appeals upheld 
the district court’s dismissal for lack of subject 
matter jurisdiction.

NOSSCR extends a special thanks to Larry Rohlfing 
and Cody Marvin for sharing their expertise on 
these cases. 

We encourage you to contact NOSSCR if you are 
considering filing a petition for certiorari. NOSSCR 
has many members who have experience at the 
Supreme Court and are willing to help make this 
decision.

Eric Conn 2.0. A New Call for Volunteers

Several thousand Social Security disability and SSI 
beneficiaries have had their claims redetermined 
based on allegations of fraudulent behavior on the 
part of their attorney Erin Conn, who has since been 
disbarred. Thanks to the efforts of AppalRed Legal 
Services and Ned Pillersdorf, a Kentucky-based 
private attorney, hundreds of these beneficiaries 
have been represented by volunteer lawyers, 
non-attorney representatives, and law students 
from across the country. Attorneys involved in 
representing these beneficiaries shared their 
experiences with conference attendees.

A second round of redetermination notices were 

mailed out in November 2017, threatening 
termination of benefits for another 1,965 of Eric 
Conn’s former clients. More volunteers are needed to 
represent these individuals, who SSA has admitted 
had no knowledge of or part in Conn’s fraud scheme. 
If you are interested in representing any former 
Conn clients, please contact Mary Going, Pro Bono 
Director, at AppalReD Legal Aid, at 606-886-9876, 
ext. 1315, or maryg@ardfky.org.

SSA started scheduling the next round of 
redetermination hearings in June 2018 and the 
first hearings were held in September 2018. These 
redetermination hearings are “travel back in time 
hearings,” as the speakers called them, focused not 
on whether the individual is disabled now, but only 
if he/she was disabled back when the claimant first 
alleged and applied for disability and was approved 
for benefits (more than 10 years ago). The hearings 
are held via video and set by SSA using a three-way 
bridge, so there is no travel required to represent 
these individuals. 

The speakers explained that Conn routinely would 
not submit relevant medical records provided by 
his clients, and only submitted medical reports 
and evaluations from the doctors on his payroll, 
who were a part of the fraud scheme, which means 
they cannot be used to establish disability in these 
redeterminations, regardless of whether there was 
any valid or credible medical information in the 
reports/evaluations.

Although there were early reports that Conn burned 
thousands of his clients’ files when his scam was 
first discovered, it was later revealed that there 
were thousands of more files still sitting in Conn’s 
office. More than six months later, the Kentucky Bar 
Association finally appointed a receiver in October 
2018 to distribute the medical files in Conn’s office.  

Did you learn anything new or interesting in San 
Francisco that you’d like to share?  If so, please feel 
free to email NOSSCR’s staff attorney, Lea Ko, at 
lea.ko@nosscr.org.  Want to learn more?  Join us at 
our next “mini” conference, which will be focused 
on medical issues, in Washington, DC, June 18-19, 
2019. 

What We Learned at NOSSCR’s Fall Disability Law Conference
continued from page 6

mailto:maryg@ardfky.org
mailto:lea.ko@nosscr.org
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Available Materials
No. 2193, Multiple Sclerosis

The plaintiff worked for several years after being 
diagnosed with MS. Eventually, his symptoms 
reduced his productivity on the job and led him to 
miss one day of work each week due to fatigue. He 
was ultimately fired after failing a drug test, but 
believes his absenteeism and the visible symptoms 
(lack of balance, slurred speech, frequent bathroom 
visits, slowed thinking, etc.) were what led his 
employer to test him. The ALJ found that the 
plaintiff had the residual functional capacity to 
perform a limited range of sedentary work and 
denied his claim. 

However, the court found that the ALJ’s 
determination that the plaintiff did not meet Listing 
11.09 was not supported by substantial evidence. 
The ALJ recited the listing and noted that a physical 
therapist’s opinion would show that the plaintiff met 
the listing, but gave the opinion only “partial” weight 
because it relied on the plaintiff’s self-reports and 
was inconsistent with evidence from the plaintiff’s 
nurse specialist. The court held that although the 
plaintiff completed questionnaires, their answers 
were supported by the physical therapist’s extensive 
testing. Furthermore, there were no inconsistencies 
between the physical therapist and the nurse: the 
former reported sustained gait disturbance; the 
latter also mentioned ataxia and balance problems 
and the fact that she also found 5/5 muscle strength 
and that the plaintiff walked without an assistive 
device are not contradictory. The court held that 
the ALJ’s “reliance on muscle strength testing 
to undermine findings of muscle coordination is 
inapposite.”

The case was remanded for the Commissioner to 
reconsider and further explain the Step Three 
determination. The plaintiff was represented 
by Margolius Margolius and Associates LPA of 
Cleveland, Ohio. 

No. 2194, Alcoholism/Substance Abuse

An ALJ found that the claimant met three mental 
listings. The ALJ said that if the claimant ceased 
alcohol use he would still have multiple severe 
physical and mental impairments, but would no 
longer meet any listing and would have the residual 
functional capacity to perform a substantial number 

of jobs. Therefore, the claim was denied.

The ALJ erred in finding that alcoholism was 
a contributing factor material to a disability 
determination. There was no medical evidence 
from an acceptable medical source establishing a 
substance abuse disorder, as required by SSR 13-2p. 
The ALJ cited no evidence for her conclusion that 
the claimant’s inability to manage funds related 
to alcoholism rather than mental illness, and she 
indicated that alcohol caused his psychosis despite a 
consultative examination finding current psychosis 
and alcoholism in long-time remission.

Additionally, the court found that the ALJ’s reasons 
for rejecting the claimant’s subjective symptom 
statements when determining RFC were legally 
insufficient and not supported by substantial 
evidence. The ALJ discounted the claimant’s 
complaints because of “inconsistent treatment” 
and “noncompliance with his medication regimen” 
without exploring the reasons for the alleged 
noncompliance in accordance with case law and SSR 
96-7p. The claimant testified and supplied evidence 
that he was homeless, lacked insurance, and had no 
money for consistent treatment, yet the ALJ said 
there was “no evidence” that the claimant lacked 
access to medication had he sought it. The ALJ also 
erred in finding that the claimant’s daily activities 
such as playing video games, looking for a job, and 
doing laundry undermined his allegations about his 
functional abilities. Therefore, “the Court cannot 
confidently say that the ALJ would have made the 
same evaluation of Plaintiff’s symptom statements 
had she not made these errors.” 

The case was remanded for further proceedings. 
The claimant was represented by John E. Horn of 
Tinley Park, Illinois.

No. 2195, Substantial Gainful Activity

Evidence submitted before, and obtained at, the 
hearing indicated that the claimant would meet a 
listing or lack the RFC to work, but the ALJ denied 
the claim at Step One of the sequential evaluation 
process, finding the claimant was performing 
substantial gainful activity. The claimant earned 
nearly $17,000 in 2013 and slightly more than 
$13,000 in 2014, but she testified that her employer 

continued on page 34
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VOCATIONAL EXPERT TESTIMONY
Chavez v. Berryhill, 895 F.3d 962 (7th Cir. 2018)

The VE’s testimony was not sufficiently reliable 
to support the ALJ’s denial of benefits at step five.  
“At this step, the agency [bears] the burden of 
demonstrating the existence of significant numbers 
of jobs in the national economy that [the claimant 
can] perform.”  However, to determine the number 
of jobs, SSA “approximates the number of positions 
that exist, whether vacant or filled, and without 
regard to the location of the work and a claimant’s 
likelihood of being hired.”  Notably, “other factors 
of clear import to anyone pursuing employment, 
such as economic conditions or an employer’s hiring 
practices, are not to affect step-five estimates of job 
numbers.”  To obtain job-number estimates, SSA 
authorizes the use of VEs and other vocational 
specialists.  

Here, the VE opined that the claimant could perform 
three jobs, a bench assembler, domestic laundry 
worker, and hand packager, all of which existed in 
meaningful numbers.  Specifically, the VE testified 
that there were 108,000 bench assembler jobs in the 
national economy.  When the claimant’s counsel 
asked how the VE had arrived at this job figure, the 
VE stated that he applied the “equal distribution 
method,” which “operates on the illogical assumption 
that all job titles within a particular DOT job group 
exist in equal numbers in the national economy.”  
After the claimant’s attorney objected to the VE’s 
job-number estimates, the ALJ asked the VE to 
explain how he arrived at his projections, to which 
the VE responded that “he applied the equal 
distribution method because he prefers it over the 
occupational density method,” which “can produce 
substantially different estimates.”  For example, 
under the occupational density method, the VE 
explained that there are only an estimated 800 
bench assembler jobs in the national economy, 
while the equal distribution method estimates 
108,000.  When repeatedly asked why he adopted 
the higher estimate, the VE merely replied that he 
just thinks “it’s almost logical that there are more 
bench assemblers in the national economy…”  

In this context, “the substantial evidence standard 
requires the ALJ to ensure that the approximation 
is the product of a reliable method.”  The use of the 

equal distribution method is concerning because “the 
method rests on an assumption about the relative 
distribution of jobs within a broader grouping that 
lacks any empirical footing.”  Here, “all the record 
shows is that the VE preferred the job-number 
estimates produced by the equal distribution 
method over those from the occupational density 
method.  What is entirely lacking is any testimony 
from the VE explaining why he had a reasonable 
degree of confidence in his estimates… The absence 
of any such testimony left the ALJ without any 
reasoned and principled basis for accepting the 
job-number estimates.”  Although the ALJ asked 
the VE multiple questions about his method, “[t]he 
ALJ needed to do more than just ask questions; she 
needed to hold the VE to account for the reliability of 
his job-number estimates.”  Because the ALJ failed 
to do this, the decision denying benefits is reversed 
and the case is remanded for further proceedings 
to fill the evidentiary gap.

SIGNIFICANT NUMBER OF JOBS
Buck v. Berryhill, 869 F.3d 1040 (9th Cir. 2017)

The vast discrepancy between the VE’s job numbers 
and those tendered by the claimant’s attorney, 
presumably from the same source, should have 
been addressed by the ALJ.  At the hearing, the 
VE testified that the occupations of bottling line 
attendant, bottle packer, and conveyor belt maker 
had national job numbers of 600,000, 8,800, and 
235,000, respectively.  However, the claimant’s 
attorney, allegedly using the same software program 
as the VE, determined that there were only 231 
jobs nationally as a bottling line attendant, 2,039 
positions nationally as a bottle packer, and 26 
jobs nationally as a conveyor belt maker.  This 
discrepancy was “too striking to be ignored.”  As 
such, the decision denying benefits is reversed and 
the case is remanded for the ALJ to address this 
inconsistency.   

SUBJECTIVE SYMPTOM EVALUATION
Kaduchak v. Colvin, 196 F.Supp.3d 1059 (D.Ariz. 
2016)

The ALJ failed to provide clear and convincing 
reasons for discrediting the claimant’s testimony 

continued on page 33
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concerning her symptoms.  The ALJ may “reject 
the claimant’s testimony about the severity of 
the symptoms only by giving specific, clear, and 
convincing reasons for the rejection.”  Here, the 
ALJ rejected the claimant’s testimony by relying 
on the claimant’s improved sinus condition to show 
she was still able to work and thus not entirely 
credible.  However, the claimant does not allege that 
her chronic sinus problems are disabling, and this 
condition is irrelevant to her credibility.  

The ALJ also discredited the claimant’s testimony 
based on his misunderstanding of the claimant’s 
statement that she chooses to use external pain 
treatment over oral prescription medication due 
to adverse reactions from her celiac disease, 
which is not inconsistent with her pain testimony.  
Therefore, the ALJ’s denial of benefits is not 
supported by substantial evidence.  Under the 
Ninth Circuit’s credit-as-true rule, “where the 
record has been developed fully and further 
administrative proceedings would serve no useful 
purpose, the district court should remand for an 
immediate award of benefits,” which is the case 
here.  Therefore, the unfavorable decision is vacated, 
and the case is remanded solely for calculation and 
award of benefits.   

VETERANS’ DISABILITY BENEFITS
Taylor v. Colvin, 196 F.Supp.3d 1120 (N.D.Cal. 
2016)

The ALJ failed to give persuasive, specific, valid 
reasons for giving little weight to the Department 
of Veterans Affairs’ (VA) disability determination.  
“Ordinarily, an ALJ must give a VA determination 
great weight because of the marked similarity 
between the VA and Social Security Administration 
disability programs.  But, because the VA and SSA 
criteria for determining disability are not identical, 
an ALJ may give less weight to a VA determination 
when he provides ‘persuasive, specific, valid reasons 
for doing so that are supported by the record.’”  Here, 
the ALJ gave little weight to the VA’s disability 
determination “because the VA disability standards 
differ from the SSA disability standards and 
because the VA did not have the benefit of more 
recent medical treatment and the opinions of two 
medical experts who reviewed the entire record.”  
However, discrediting the VA’s disability rating 

based on the general ground that the VA and SSA 
disability standards are different is not “persuasive” 
or “specific” and the fact that the VA did not consider 
the testimony of two non-examining physicians is 
not “valid.”  

Moreover, although the VA determination denies 
the claimant’s individual unemployability claim, 
the VA designated the claimant as “housebound” 
and rated him as 100% disabled by his PTSD.  
Under VA regulations, specifically 38 CFR § 4.16, 
the VA is only permitted to make a finding of 
unemployability when the disability rating is less 
than 100%.  Therefore, the VA was not permitted to 
find the claimant unemployable, as he was rated as 
100% disabled.  As such, the ALJ erred in affording 
the VA determination little weight and his decision 
denying benefits is reversed.  Because no issues 
remain as to whether the claimant is disabled, this 
case is remanded solely for an award of benefits.  

continued on page 33
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Welcome to Our New Members
Welcome to all the new members who joined NOSSCR in September 2018! 

SUSTAINING
Todd D. Pingel, Esq. 
Idaho Falls, ID

REGULAR
Britt Searcy Booth, Esq. 
Millbrook, AL

Diane Jaquish, Esq. 
Granville, OH

Erika Bailey Drake, Esq. 
Calabasas, CA

Evan Metaxatos, Esq. 
Charlotte, NC

Federico Chavez, Esq. 
Oakland, CA

G.C. Barnett, Esq. 
Flowood, MS

Ifeoma Antonia Odunlami, Esq. 
Morristown, NJ

Jacqueline L. Sehloff, Esq. 
Manitowoc, WI

Jennifer M. Wiitala, Esq. 
White Bear Lake, MN

John E. Haapala, Esq. 
Eugene, OR

Joshua Fraley, Esq. 
Columbus, OH

Lynnette F. Baclig, Esq. 
San Francisco, CA
Nicholas R. Martinez 
Bakersfield, CA

Nicole M. Winston, Esq. 
Port Huron, MI

Samantha O’Connor 
Spring Hill, FL

Sarah Buckley, Esq. 
Columbus, OH
Thomas Moore, Esq. 
Bellevue, WA

Timothy J. Mello, Esq. 
Cherry Hill, NJ

Tracy Jones, Esq. 
Rockford, IL

Yvonne M. Costelloe, Esq. 
Charlotte, NC

LAW STUDENTS 
Arcelia M. Rodriguez 
Coral Gables, FL

allowed her frequent breaks, she often napped in 
an empty room during the work day despite this 
being against the rules, she can leave work early 
if she finds someone to cover her shift, and she is 
currently on the payroll for three days a week even 
though she often works less. 

SSA’s regulations state that being allowed to work 
irregular hours or take frequent rest periods qualify 
as special conditions that can reduce countable 
earnings for the purposes of determining SGA. The 
ALJ did not address any of the evidence showing 
the claimant’s work may have been performed 
under special conditions, though the court found 
there was “substantial evidence that may support 
such a finding.” 

Therefore, the case was remanded for additional 
proceedings to determine whether the claimant 
performed work under special conditions, and if so 
whether she was engaged in SGA. The claimant 
was represented by Max D. Leifer of New York, 
New York. 
No. 2193,  Monhart v. Commissioner of Social 
Security, Case No. 1:17 CV 790 (N.D. Ohio, E. Div.) 
(August 9, 2018).
No. 2194,  Jones v. Berryhill, No. 17 C 05646 (N.D. 
Ill., E. Div.) (August 10, 2018).
No. 2195,  Della Croce v. Acting Commissioner 
of Social Security, Case No. 17-CV-440 (RRM) 
(E.D.N.Y.) (September 27, 2018).

Order these and all available decisions at http://bit.
ly/nosscrstore

Available Materials
continued from page 31

http://bit.ly/nosscrstore
http://bit.ly/nosscrstore
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AN EXPERIENCED VOICE FOR YOU AND  
YOUR CLIENTS IN WASHINGTON, DC

When you become a NOSSCR member, you are strengthening the power of
our influence and advocacy in Washington, D.C., and in turn our ability to
protect your interests and your clients’ needs.  

NOSSCR HELPS PROTECT PROGRAMS FOR LOW-INCOME PEOPLE WITH
DISABILITIES. We advocate to save and strengthen SSI and SSDI as well as programs
such as SNAP and Medicaid, testify before Congressional committees about
improving the disability hearings backlog, advocate strongly for the Social Security
Administration to receive adequate administrative funding, represent the interests of
claimants and representatives to the White House’s Office of Management and
Budget, and frequently speak before think tanks and advocacy groups.

NOSSCR INFLUENCES AND SHAPES LEGISLATION. We are a well-respected
resource on Capitol Hill among Congressional representatives and their staff. Our
Office of Government Affairs in Washington, D.C. is consulted often to answer
questions, provide feedback on draft legislation, think through strategy, provide
input at hearings or on reports, and more.  

NOSSCR WORKS ON BOTH SIDES OF THE AISLE. We are well-known among both
Republicans and Democrats as a knowledgeable and valuable resource. We work
with the National Academy of Social Insurance, the Bipartisan Policy Center, the
Center for American Progress, the Center on Budget and Policy Priorities, the
Committee for a Responsible Federal Budget’s SSDI Solutions Initiative, the Social
Security Advisory Board, and the Administrative Conference of the United States.

NOSSCR WORKS IN COALITION TO PROTECT AND ADVANCE YOUR INTERESTS. We
are a member of the Consortium for Citizens with Disabilities (CCD), which is the
largest coalition of national organizations working together to advocate for federal
public policy that ensures independence, empowerment, integration and inclusion of
children and adults with disabilities in all aspects of society. Additionally, we
participate in the Strengthen Social Security Coalition, a coalition of over 300 national
and state organizations representing over 50 million Americans, united around the
simple proposition: “strengthen social security…don’t cut it.” 

National Organization of Social Security Claimants' Representatives
WWW.NOSSCR.ORG
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Supreme Court Admission Day  
Washington D.C. // June 17 
 
 
 
Hill Day & Medical Mini-Conference  
Washington D.C. // June 18-19 
 
 
 
40th Anniversary Conference 
New Orleans, LA // Hyatt Regency New Orleans // September 11-14 

Don't miss this special opportunity, with limited availability, to be admitted to the
Supreme Court Bar! The day includes a continental breakfast, swearing-in ceremony, group
photo, and a courtroom lecture. 

This is a unique opportunity to join NOSSCR staff and members to visit representatives on
the Hill. Afterwards, join us for several CLE-eligible sessions focusing on medical issues in
Social Security claims. 
 

Join us for this special anniversary conference! Celebrate 40 years at a special reception,
earn your CLEs, network, and more. 

www.nosscr.org/events

SAVE THE DATES
Mark your calendar with NOSSCR's events in 2019.

http://www.nosscr.org/events
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